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6.1 Introduction

The following section on Risk Management
and Insurance issues begins  with
information  specific to the CCLS
Professional Liability Insurance Committee
and Program. It includes a description of the
specific roles of the Committee, the
Insurance Managers, and the Broker. It
provides a summary of the policy itself and
describes special features of the CCLS
insurance  program.  Current  contact
information is provided for all Committee
members as well as the Insurance Managers
and the program Broker. This information is
also published in the form of a brochure
which is updated and distributed regularly to
every firm insured under the CCLS
program.

The other subsections are adapted from a
series of articles provided by the current
CCLS Professional Liability Insurance
Broker, Roger A. H. Brett, Executive Vice
President, Jardine Lloyd Thompson Canada
Inc. Jardine Lloyd Thompson Canada Inc. is
part of the worldwide Jardine Lloyd
Thompson Insurance Brokerage Group.
Jardine Lloyd Thompson and its subsidiaries
specialize in professional liability insurance,
handling of professional liability insurance
claims and arranging captive insurance
companies. The following is an introductory
letter by Mr. Brett about his contribution to
the Guide.

The Risk Management and Insurance
Section of the Loss Prevention and
Practice Management Guide for Land
Surveyors gives Land Surveyors an
incisive review of significant issues
that they will encounter in their
everyday operations.

Loss Prevention and Practice Management Guide for Canadian Land Surveyors

Unlike other works on this subject,
this section is designed to assist the
Surveyor by providing advice and
examples to meet their everyday
requirements.

I hope you find it to be of value to you
in your overall risk management
efforts. | do however, caution you, that
the issues covered are dynamic.
Situations change and, as they do,
some of these articles may need to be
updated too. As a leader in risk
management, Jardine Lloyd
Thompson is committed to helping
you to manage your risks and to
meeting your ever changing needs.

Roger A. H. Brett
Executive Vice President
Jardine Lloyd Thompson Canada Inc.

December 2002
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6.2 The CCLS Professional
Liability Insurance Program

6.2.1 The Professional Liability
Insurance Committee (PLIC)

The PLIC is a standing committee of CCLS
representing the interests of approximately
800 surveyors across Canada. Its members
are licensed surveyors from across the
country who provide a number of unique
services including:

= Negotiating the best possible coverage
for the CCLS Professional Liability
Insurance Program.

= Committed to fairly insuring any
Canadian surveyor regardless of their
claims history.

= Responding in strict confidence to all
concerns or complaints from insured
surveyors.

= Keeping in constant contact with the
insurers to review active claims.

= Advising the insurance professionals
about survey law and standards of
practice.

= Collecting program statistics for
continuing education and negotiating
policy renewals.

= Providing relevant loss prevention
products including an on-line Loss
Prevention and Practice Management
Guide (“The Guide”) with valuable
information for every student, practicing,
or retired surveyor.

= QOverseeing the Loss Control Fund.
= Maintaining a comprehensive committee

web page available to all surveyors at
www.ccls-ccag.ca/profliability.htm

Loss Prevention and Practice Management Guide for Canadian Land Surveyors

6.2.2 PLIC members

Gordon Webster, SLS, CLS, Chair
611 - 9th Street East

Saskatoon, SK S7H 0M4
Telephone: 306-653-1433

E-mail: webster@link.ca

Greg Browne, BCLS

P.O. Box 362

Salmon Arm, BC V1E 4N5

Telephone: 250-832-9701

E-mail: greg@brownejohnson.com

Monroe Kinloch, ALS, CLS (Ret.)
146 - 52349 Range Road 215
Sherwood Park, AB T8E 1B5
Telephone: 780-469-6722

E-mail: Kinloch@telusplanet.net

Lester Berrigan, NSLS

P.O. Box 418

Bridgewater, NS B4V 2X6
Telephone: 902-543-5695
E-mail: berrigan@istar.ca

Alvin Hayes, NLS, P.Eng.

College of the North Atlantic
Geomatics Engineering Technology
Engineering Technology Center
P.O. Box 1150, Ridge Road

St. Johns, NL A1C 6L8

Telephone: 709-758-7090

E-mail: alvin.hayes@cna.nl.ca

Sarah Cornett, OLS, CCLS Executive
Director and PLIC Secretary

3 — 11 Bellerose Drive, Suite 367

St. Albert, AB T8N 5C9

Telephone: 780-470-5110

Toll free:  800-241-7200

E-mail: info@ccls-ccag.ca

www.ccls-ccag.ca/profliability.htm
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6.2.3 The Policy

The policy is uniquely formulated for
professional surveyors. In essence, it
responds to any dollar amount the insured
may become legally liable to pay for
damages resulting from the performance of
professional services, subject to terms and
conditions of the policy.

Professional services are defined specifically
for the practice of a licensed surveyor,
including without restriction, the rendering
of opinions, counselling, and services
related to measurement sensitive activities,
for which the surveyor may be held
responsible.

The summary of the policy contained here
is for general information purposes only.
Please refer to your policy for specific
conditions

6.2.4 Program Features

Risk  Management Credit Program
rewards good practices by refunding half of
the deductible if specified practices are
demonstrated in the work that is subject to a
claim.

Full Retroactive Coverage is automatic.
All previous work of the insured firm, in its
current form, is covered by the policy.

All Present and Former Employees,
principles, and partners of the currently
insured firm are covered.

Split Damage Deductible rewards a
practice that is claims-free for five years.
The insurer and the insured share the
deductible. (l.e. if the deductible is $5,000
the insurer and the insured each contribute
$2,500 towards the first $5000 in damages.)

Loss Prevention and Practice Management Guide for Canadian Land Surveyors

Retirement or Past Actions Coverage is
available for surveyors who are retiring or
closing a practice and have been insured
under the program for two or more years.
On retirement, the surveyor will purchase a
regular policy for one year to allow their
company to be closed-down because the
Retirement/Past ~ Actions  Program is
designed to protect the Surveyor rather than
the company. If the surveyor is fully retired
from the profession, there will be no
deductible.

Estate Coverage is automatic under this
program, with no extra premium and no
deductible.

Legal and Adjusting Expenses are fully
covered with no deductible.

World-wide Coverage is automatic for
professional services rendered anywhere in
the world.

Occupational Health and Safety coverage
provides the insured with $15,000 towards
legal costs for actions brought under any
OHS Act.

Difference in Conditions feature provides
coverage if there are differences in the limits
and deductibles between the CCLS policy
and any other policy.

Consulting Engineering Extension is
available to cover consulting engineering
services and surveying services in the same
policy, subject to some conditions.

Determination of Premiums
Premiums are based on an equitable formula
derived from actual surveying claims

statistics and developed by the PLIC and the
broker.
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= There is a charge for each licensed
surveyor based on the limit and
deductible selected. A zero deductible is
available under certain conditions.

= There are premium increments
depending on a policy holder’s work
volume.

= Specific categories of surveying services
are rated differently based on program
history.

= Surcharges may apply based on claims
history.

Feedback Questionnaire

Surveyors will receive a questionnaire from
Encon after every claim. Feedback goes
directly to the PLIC to help improve the
program.

6.2.5 In the event of a claim

Coverage is triggered when the claim, or
potential claim, comes to light regardless of
when the error occurred. Report any
potential claim immediately to ensure that
it is covered. The insurer will review each
report and decide whether to open a claim
file or to file the report as an incident.

Filing a Claim

If you know of any situation that may give
rise to a claim, notify the Encon claims
department in writing and keep a copy for
your files.

If you have received a notice of claim or are
served with any legal papers, fill out a
claims reporting form (you will have
received one with your renewal, or can
download one from section 5 of “The
Guide” ) and fax it to the Encon claims
department. Also fax a copy of the form to
the broker.

Loss Prevention and Practice Management Guide for Canadian Land Surveyors

= Do not attempt to remedy the problem
without the consent of the insurer.

= Do not prejudice the insurer by
admitting liability.

Questions about your claim?

If you feel that the adjuster or claims analyst
is, for any reason, unable to settle a claim
fairly and justly, contact a member of the
PLIC immediately.

If you feel a claim is taking too long, or you
want a progress report, call the Encon claims
department.

No claim can be settled without the consent
of the insured. If the insured is not in
agreement with a proposed settlement, they
can continue the defence at their own
expense. However, the insurer’s liability
may be limited to the amount for which the
claim could have been settled.

6.2.6 The Insurance Managers

ENCON Group Inc.

Suite 500, 1400 Blair Place
Ottawa, ON K1J 9BS8,
Website: www.Encon.ca

Senior Management

Stephen Panciuk, Vice-President
Telephone: 800-267-6684 (2026)
E-mail: stephen.d.panciuk@Encon.ca

Claims Department

Stephen Black, Claims Analyst
Telephone: 800-267-6684 (2063)
Fax: 613-238-7180

E-mail: stephen.j.black@Encon.ca
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6.2.7 The Brokers

Jardine Lloyd Thompson Canada Inc.
Suite 400, 220 - 12th Avenue SW
Calgary, AB T2R OE9

Toll Free: 800-461-5142

Ante Petricevic

Vice-President, Professional Services
Phone: 403-770-2736

Fax:  403-265-5505

E-mail: apetricevic@jltcanada.com

Roger A.H. Brett (Retired)
Phone: 403-231-8686
E-mail: rbrett@jltcanada.com

CCLSiCCAG

Canadian Council of Land Surveyors
Conseil Canadien des Arpenteurs-
Géomeétres

100E - 900 rue Dynes Road
Ottawa, Ontario Canada K2C 3L6
Toll free: 800-241-7200
E-mail: info@ccls-ccag.ca

www.ccls-ccag.ca
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6.2.8 Providing Feedback

The PLIC, ENCON, and the Broker want
feedback from you, the insured. Feedback
that is timely and specific provides the
opportunity to give direct assistance to
insureds and to improve the policy and the
claims process. Second or third hand reports
of past problems, dissatisfaction or general
complaints are very difficult to substantiate
or address in any meaningful way. Contact
information for the insurance managers, the
brokers, and the PLIC members are
provided so that you can call, write, or
email, any of the individuals listed to
explain problems or ask questions related to
an application, a renewal, an incident, or a
claim as they arise.

The PLIC has also developed a feedback
questionnaire. When a claim is substantially
settled, you will receive the questionnaire in
the mail from ENCON. This is an
opportunity to provide specific feedback
about your experience with a claim.
Complete the form and mail it directly to the
PLIC secretary at the CCLS office. All
returns are kept strictly confidential by the
PLIC and will be answered by a committee
member. The committee reviews the
returns, compiles statistics, and uses the
results to both monitor the satisfaction of the
insureds and work with the broker and the
insurance managers to improve the claims
process. Several changes have been
implemented based on feedback to date and
the committee is very pleased to note that
there has been a 34% return rate and that
90% of the returns have indicated
satisfaction (52% indicating ‘very satisfied’
and 38% indicating ‘satisfied”) with the
claims process.

A copy of the feedback form is included
here. Please take advantage of this
opportunity to help improve your
professional liability insurance program.
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Notes

Loss Prevention and Practice Management Guide for Canadian Land Surveyors
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Canadian Council of
Land Surveyors

Professional Liability Insurance Program
Questionnaire

Claim Number: Date:

Having reported a claim or an incident, how much time elapsed before you were first contacted by
ENCON?

Number of Days:

Were you assisted by a: claims analyst 1 adjuster 1 lawyer 4 expert 4 ?

Was the ENCON claims analyst knowledgeable and willing to answer your questions and concerns?
YESO NOO

Was the adjuster knowledgeable and willing to answer your questions and concerns? YESO NOO

Was the lawyer knowledgeable and willing to answer your questions and concerns? YESO NOO

Did the claims analyst/adjuster/lawyer explain the expected path of events to you? YESO NOO

What, in your opinion, could be done to improve the relationship between you and ENCON at the time of
the loss?

How would you rate your satisfaction with ENCON’s handling of your claim?
very satisfied 4 satisfied 1 unsatisfied 4

In your opinion, how could the handling be improved?

CCLS SURVEY 1of2
250202 ©2001 ENCON Group Inc.



Do you have any comments as to the overall handling of your claim file?

How, in your opinion, can ENCON better inform you as to the process and progress of a claim?

What could be done to better prepare you for a claim?

Other Comments:

Your Name and Firm:

Address:

Telephone:

Thank you for your assistance.

Your cooperation in filling out this questionnaire will assist CCLS in monitoring the insurance program.
Please send the completed questionnaire in confidence to:

Canadian Council of Land Surveyors
100E - 900 rue Dynes Road
Ottawa ON K2C 3L6

CCLS SURVEY 20f2
250202 ©2001 ENCON Group Inc.
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6.3 Why do we need
professional liability
insurance?

In most of North America, construction
professionals face civil liability for negligent
acts, errors or omissions arising out of the
performance of their professional services.
This article will explain the sources of
professional liability claims, common types of
claims, categories of liability, and what a
liability insurance policy does, including two
primary types of policies you should be aware
of.

6.3.1 Sources of Professional
Liability Claims

Firstly, let us look at the sources of
professional liability claims against design
professionals, including land surveyors:

Owners: may incur damages as a result of a
negligent act, error or omission of the
professional.

Contractors: may incur damages as a result of
delays or of additional costs they incur as a
result of a professional's negligence.

Third Parties: may incur damages because
of problems that arise during construction or
from defects in the project after completion.

Other Consultants: may incur additional costs
as aresult of delays or changes, resulting from
the professional's negligence.

6.3.2 Common Types of Claims

Secondly, let us look at the most common
types of claims:

Physical Damage to the project itself:
the cost to rebuild a structure that collapses as
a result of a design error;

Physical damage to the property of others:
Failure to locate an under ground pipe line
that is breached when inserting a monument,
causing oil to be strewn over a farmer’s

property;

Deficiency corrections: Failure to transfer
field measurements correctly to the office,
resulting in a well having to be drilled in the
correct location, that now necessitates costly
remedial measures.

Delay or loss of income claims: The building
is declared unfit for its intended purpose and
the owner can not collect the rental income
originally projected;

Cost increases: It is found that outbuildings
which were specified, do not fit the property
for which they were designed, due to an error
in a survey, necessitating the purchase of
some additional land;

Bodily injury: Where a design professional
designs a plant and there is an accident where
a worker gets caught up in the process
machinery and receives serious injuries
resulting in permanent disability.

Loss Prevention and Practice Management Guide for Canadian Land Surveyors

December 2002



Section 6. Risk Management & Insurance

6-10

6.3.3 Contractual, Tort and Strict
Liability

Thirdly, there are a number of situations which
impose legal obligations on the professional.
They include contractual liability, tort liability
and strict liability.

In a "breach of contract" claim:

If two parties enter into a contract, there are
certain obligations that must be rendered to
each party, arising either out of the contract or
in tort. The terms and conditions of the
contract will define the extent of the obligation
or duty owed by the two parties to the contract.
A design professional entering into a contract
with an owner, to provide services and fails to
provide the contracted services, the owner
must establish the following to succeed in
his/her claim:

a) That there was a valid contract between
the owner and the professional;

b) That the professional materially failed
to perform the obligations under the
contract;

c) That the owner suffered damages as a
result of the Professional's breach;

The owner need only prove that a material
breach occurred and that damages resulted.
The courts will attempt to assess damages to
restore the Owner to the position he would
have been in, if the contract had not been
breached.

In a "tort negligence" claim:

If tort negligence applies (the most common
suit), then negligence is generally defined as
the lack of ordinary care, but on a much more
encompassing basis than mere carelessness.
The owner must establish all of the following
to be successful in his/her claim:

a) That the Professional owed the owner
a duty of care;

b) That the duty or standard of care was
in fact breached;

c) That measurable damages resulted
from the breach;

d) That there was some causal
connection between the breach of duty
and the damages that occurred.

In a tort suit, the Court would look to see if
the evidence established that the land surveyor
departed from local custom and standard
practice. Both the plaintiff and the defence
could use expert witnesses. Ifthe professional
is found negligent, the Court would attempt to
compensate the owner for any damages
incurred which could reasonably have been
foreseen by the professional.

In a "strict liability" claim:

In this type of liability claim it is held that the
producer of a product is strictly liable if the
following conditions are met:

a) Thatthe product malfunctioned or was
defective;

b) That, as a result of the malfunctioning
or defective product, the plaintiff
suffered injury.

In essence, strict liability is liability imposed
without the plaintiff having the burden of
establishing negligence. Suits are seen in
cases of "Design/Build" contracts where the
design professional also acted in the capacity
of a general contractor.

Loss Prevention and Practice Management Guide for Canadian Land Surveyors
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might assume responsibility for these
amounts but would in all likelihood require
an adjustment to the purchase price. The
share purchase agreements are therefore
similar to real or personal property sales
agreements and attempt to define the
business being purchased as precisely as
possible.

6.5.2 The Insurance Policy

In general terms the insurance industry is
flexible and the vendor and purchaser or the
merging parties should be able to structure a
transaction on a commercially and tax
effective basis. In most cases the insurance
industry will be able to properly protect the
various parties, although the cost of
insurance may vary significantly depending
on how the agreement is formulated.

It is essential to have a good understanding
of professional liability policies so that a
transaction can be properly structured and
the correct coverage arranged. Most
professional liability policies are written on
a "claims made" basis, which means,
generally speaking, that they cover claims
made and reported to the insurer during a
valid policy period.

There are, in fact, three coverage periods or
time slots that are important:

1. The first of these is the period within
which the error occurred, for there to be
coverage.

2. The second is the period within which
the claim or suit has to be made for there
to be coverage.

3. The third is the period within which the
claim must be reported to the insurer.

In the most limited form of policy, all three
events would have to occur during the
policy period. More typically errors made at
any time prior to the end of the policy period
are covered, provided that the insured did

Loss Prevention and Practice Management Guide for Canadian Land Surveyors

not have knowledge of a claim or potential
claim on the inception date of the policy. In
this type of policy the claim must be made
or the error discovered during the policy
period, and the claim or circumstance must
be reported to the insurer during the policy
period. Some policies contain an extended
reporting provision, providing a window
after the expiry date for reporting claims
made or  circumstances  discovered
immediately prior to expiry.

6.5.3 Legal Responsibilities,
Insurance and the Transaction

As the parties negotiate, various options
with respect to errors and omissions
insurance may be considered, some of these
options are as follows:

1. The vendor may be responsible for all
errors made prior to the closing date
regardless of when a claim may be
made. This is obviously an unattractive
arrangement for the vendors, as they will
have to continue their professional
liability insurance for as long as they
perceive the risk of a claim being made.
(Purchasing a “discovery coverage”
extension, which may be available for
periods of up to six years can look after
this type of exposure). A discovery
extension will cover claims made and
incidents reported during the discovery
period that arise from an act, error or
omission made during a period of time
immediately preceding the discovery
period. The period, during which errors
that occur are covered, may be the entire
time that you have been engaged in your
profession or for a period as short as one
year.

In this type of arrangement, the
purchaser is only responsible for errors
made after the purchaser had taken over
control of the business or professional
office. The owner of a professional
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business that is contemplating a sale may
wish to consider available renewal terms
to ensure that his policy includes an
option to allow him to purchase
discovery coverage for an agreed
premium in the event of a sale. Such
options are not always available.

2. The vendor may be responsible only for
known errors and known circumstances
that might give rise to a future claim. In
this type of arrangement, the purchaser
will have carried out a "due diligence"
search of the vendor's business to
determine all known claims and
circumstances likely to give rise to a
claim. If the purchaser is satisfied with
the outcome of this search, and if all
known claims are reported to and expect
to be covered by the vendor's insurers,
the purchaser will assume responsibility
for any new claims or circumstances
discovered after the closing. Because
these circumstances are unknown at
closing, there is an insurable risk and the
purchaser should be able to insure these
unknown risks.

In these circumstances the only risk to the
vendor after the closing is the risk of a
known error that was not reported and
therefore not assumed by the purchaser. The
vendor can cover this risk. The vendor may
purchase an "extended reporting™ provision
allowing the vendor to report claims made
before the closing, and more importantly,
"circumstances” that might give rise to a
claim of which the vendor was aware prior
to closing, but which he had not disclosed to
either the purchaser or his insurers. It is
most unlikely that anybody would fail to
report a claim that had been made, but it is
possible that the vendor could be aware of
circumstances that a "reasonable man"
should have known might give rise to a
claim.

Loss Prevention and Practice Management Guide for Canadian Land Surveyors

Extended reporting coverage does provide
some comfort in these situations but of
course the insurers might be able to take a
reservation of rights letter and later deny
coverage if their position had been
prejudiced by late reporting. Anyone
contemplating the sale of a business or
professional office would be wise to try to
include an option in their professional
liability policy that gives them the right to
purchase extended reporting coverage, if the
policy is terminated. Such options are not
always available. With respect to errors and
omissions the general effect of this type of
arrangement, is that the purchaser assumes
full responsibility for all errors, except those
that were known to the vendors and not
disclosed to the purchaser at the time of
closing.

By: Roger A.H. Brett
Jardine Lloyd Thompson Canada Inc.

For contact information please see
Section 6.2.

NB: The information contained herein is believed to
be accurate, but individual circumstances, local
business and insurance practice and the Law can vary
extensively and Jardine Lloyd Thompson and its
associated and subsidiary companies are not
responsible for any errors and omissions or any loss
or damage arising from the use of this information. In
the event of situations such as are described in this
article, the reader should seek legal counsel and
specific advice from Jardine Lloyd Thompson or
your Insurance Broker.
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6.6 Client as ‘Named Insured’

6.6.1 What should 1 look for when
my client asks to be added as a
named insured under my liability
policies?

The first item to check is whether your
professional liability policy has been issued
through a Canadian insurer or a US Insurer.
Many of the wordings issued by US
Insurers, use a different format, and will
allow the “owner” to be added to the policy
as an “Additional Insured” but not as an
“Additional Named Insured”. Most of the
wordings issued in Canada, are issued
through Canadian insurers, or Canadian
underwriting groups using Canadian-based
wordings. These wordings will not
accommodate the “owner” being added to
the policy as an “Additional Insured”.

The owner may be asking you to add them,
to your professional and general liability
policies, as they are either without insurance
themselves or self insure substantial portions
of their own risks and are looking to the
“consultant” to insure their risk as well as
your own risk. It is quite common to do this
with general liability policies but not with
professional liability policies.

6.6.2 General Liability Insurance

Most general liability insurers have no
problem adding the “owner” as an additional
insured under your policy. It is usual
however to add the “owner” as an additional
insured”, but only with respect to services
the consultant provides on the “owner’s”
behalf. This is referred to as vicarious
liability. This is generally done by your
insurer for no additional premium charge.
There are occasions, where the “owner”
with whom you may have contracted, may
ask for you to cover all of their losses
howsoever they may arise. Avoid doing this,
as your insurer will undoubtedly require a
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fairly substantial additional premium. The
owner may also require that your policy be
written on a “primary” basis and that it be
“non-contributing”. Check your “other
insurance” clause within your policy
wording, as this can usually be modified if
requested. Most consultants have a standard
policy with a clause stipulating that it will
pay on a contributory basis with any other
available insurance. This request by the
“owner” is designed to protect the “owner’s”
insurance from having to pay. Your insurer
may well ask for an additional premium for
this additional risk. The *“owner” will
probably also request that your policy has a
cross liability / severability of interest
clause, this should not be a problem.

The “owner” may also request that you have
your policy endorsed to waive the insurer’s
right of subrogation against them. This is
referred to as the “Waiver of Subrogation”
clause. The clause states that the Insurer will
waive all rights of bringing any action
against the “owner”, even in the event that
they may be partially to blame for the
circumstances that have led to the claim.
Insurers  will generally provide this
endorsement at no charge under general
liability policies, however it is unnecessary
if the “owner” has been added as an
additional insured under the policy. Insurers
will not subrogate against another insured
under general liability policies. So we see no
need for this request if the “owner” has been
added as an additional insured. It should be
noted, that insurers of professional liability
policies will not waive their rights of
subrogation under the policy under any
circumstances.

6.6.3 Professional Liability
Insurance

As mentioned above, no Canadian insurer of
professional liability insurance will add the
“owner” to the consultants professional
liability insurance. Some of the reasons for
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this are that the owner has no insurable
interest in the professional liability policy.
Further, Canadian professional liability
policies for design consultants do not have a
“Cross Liability” clause but they do have an
insured versus insured exclusion. The
professional liability policy is covering the
consultant in the event that he/she/they make
an error in the course of providing their
professional services. If the consultant does
make an error, then the consultant’s
professional liability policy is triggered by
the owner making a claim against the
consultant. If the owner was added as an
additional named insured under the
consultant’s policy, the owner would not be
able to sue the insured for damages and
collect from Insurers. American professional
liability wordings are entirely different to
Canadian wordings. We strongly urge
consultants to ensure that this requirement is
deleted from their contractual requirements
with an owner, if they have a policy wording
issued by a Canadian insurer.

6.6.4 With regard to my
Professional Liability policy, what
can | request of my Insurer?

You may ask your agent/broker to provide
you with a Certificate of Insurance for the
owner, that names them on the certificate
and provides the “owner” with confirmation
from your insurer that they will provide the
owner with 30 days (or whatever is
required) written notice of cancellation of
your policy. The insurers will NOT
provide any written notice of material
change, alteration or reduction in limits
to your professional liability policy. The
reason for this is, most professional liability
policies are written on a “claims made
basis” and have a limit per claim and an
aggregate limit. This aggregate limit could
be substantially reduced if a claim has been
reported to the Insurers resulting from work
done for another owner. Notification of the
other claim to the owner could seriously
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impair the settlement of the claim reported
from the other work.

6.6.5 Summary Note

Ensure that your contractual
requirements do not call for you (the
Consultant) to add the owner of the
project as an additional insured under the
professional liability policy. Also, ensure
that the contract does not require you to
have your insurer provide 30 days notice
of material change, alteration or
reduction in the limits available under
your professional liability policy.

By: Roger A.H. Brett
Jardine Lloyd Thompson Canada Inc.

For contact information please see
Section 6.2,

NB: The information contained herein is believed to
be accurate, but individual circumstances, local
business and insurance practice and the Law can vary
extensively and Jardine Lloyd Thompson and its
associated and subsidiary companies are not
responsible for any errors and omissions or any loss
or damage arising from the use of this information. In
the event of situations such as are described in this
article, the reader should seek legal counsel and
specific advice from Jardine Lloyd Thompson or
your Insurance Broker.
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6.7 Explaining Claims Made
Professional Liability
Insurance Policies

This article has been written in an attempt to
explain the principals of “Claims Made”
basis policies vs. “Occurrence” basis
policies. Since 1968 most design consultants
professional liability insurance policies have
been written on “Claims Made” forms. On
the other hand most general liability policies
have continued to be written on an
“Occurrence” form, however some high risk
General Liability policies are also being
written on “Claims Made” forms.

6.7.1 Claims Made Basis Wordings
as they Relate to Land Surveyors

If the owner of a project makes a claim
against the surveying firm, or the land
surveyor reports to his or her insurer, a
potential incident that may later result in a
claim, against an insured, the report then
triggers this class of policy to respond to the
claim. The plaintiff (owner) will usually
make the land surveyor (insured) aware that
there is a problem either in writing or
verbally. To respond to the claim, the land
surveyor must have or be able to conform to
the following:

1. The insured must have a valid policy of
insurance in place at the time the claim
or reported incident is made against
him/her. The policy must not have
lapsed or expired. Too frequently we see
owners asking our clients to obtain
professional liability insurance for a
project at the commencement of the
survey and the contract states that they
have to carry the insurance until the
project is completed (substantial
completion). In these scenarios, there is
obviously a lack of understanding of this
class of insurance by the owner, of what
he or she is requesting of the land
surveyor.
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2. The land surveyor must not be aware of
any potential problem with the project
prior at the inception date of the policy.

3. The land surveyor must not make any
admissions of gquilt or make any
statements that may impair the ability of
the insurer to provide the insured with a
defence.

6.7.2 Advantages of Claims Made
Basis Policies

The advantages of claims made basis
policies are:

i. The insured has today’s limits to respond
to today’s claims.

ii. Insurers are able to quantify their
exposures at the end of each year, as at
the end of each policy year they would
have received all the reports of potential
claims.

iii. Any policy issued will pick up the Land
Surveyor’s past work right back to when
he/she first started, even though there
was no policy in place at the time some
of the work may have been done.
Consultants should be cautious and
ensure that the policy they have
bought does not have a “retroactive
limitation date” on the policy that
would limit the period back to a
specific date that the insurance would
respond to.

iv. Professional liability claims made
policies are substantially less expensive
than policies issued on an occurrence
basis.
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6.7.3 Disadvantages of Claims
Made Basis Policies

The disadvantages of claims made basis
policies are:

I. The insured has to continuously
maintain a valid policy to ensure
continuity of cover and protection.

ii. Most professional liability claims
made wordings have not only a limit
per claim but also an aggregate limit
amount available for all claims made
in any one policy period.

6.7.4 Occurrence Basis Wordings

As mentioned above, occurrence basis
wording for consultants have not been
issued since 1968. History tells us that prior
to this period, insurers were issuing
consultants” policies for the limits and
premiums of the day and claims were
coming in twenty or more years later for
damages in figures that were never
anticipated by the insurer. The premiums the
insurer had received for the risk when the
policy was written were totally inadequate to
meet the claims of today. Further, most
occurrence based wordings have a limit per
claim and no aggregate limit except in the
case of general liability policies, which have
an aggregate limit applicable to “Products
and Completed operations”. (Some USA
insurers also have aggregates under their
general liability policies, but this is usually
an exception to the rule).

By: Roger A.H. Brett
Jardine Lloyd Thompson Canada Inc.

For contact information please see
Section 6.2.
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NB: The information contained herein is believed to
be accurate, but individual circumstances, local
business and insurance practice and the Law can vary
extensively and Jardine Lloyd Thompson and its
associated and subsidiary companies are not
responsible for any errors and omissions or any loss
or damage arising from the use of this information.
In the event of situations such as are described in this
article, the reader should seek legal counsel and
specific advice from Jardine Lloyd Thompson or
your Insurance Broker.
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6.8 Insurance Related Items
and Contract Negotiations

We are frequently requested to provide a
certificate of insurance or to have your
insurers sign a certificate of insurance
confirming that coverage is in place for
certain types of coverage under professional
liability insurance policies and general
liability insurance policies, and would like
to advise as follows:

1. All professional liability insurance
policy underwritten by Canadian
insurers will not change their policy
insurance agreements to include the
word  “wrongs”. Canadian  policy
insuring agreements read “any negligent

acts, errors or omissions...”  Some
American wordings read “any acts,
errors or omissions.” If you sign a

contract with the word “wrongs” in it,
there may, in certain situations, be no
coverage afforded by your professional
liability policy.

We do not consider this to be in the
Insured’s (Your) interest nor in the
interest of your client. The purpose of
the professional liability insurance is to
protect your client as well as yourself. If
there is no coverage under the policy
then the client will have to resort to
making a claim against you personally.
Unless you are very wealthy, there is the
probability that they will get nothing out
of you. Therefore we suggest that you
discuss  your  clients insurance
requirements with them and get them to
modify their insurance requirements.

2. If you are required to give your client
“notice of any material change or
alteration to the policy....” under the
professional liability insurance policy,
even though they may state that this is
with regards to the limits and deductible,
this would mean that your insurers

would have to notify your client, of any
potential claim or actual claim that may
be made under your policy, by any other
party for whom you may work. This of
course is not possible, as by doing so the
insurers are alerting another party as to
the potential reserve or settlement on a
claim, which may still be in negotiation.
Professional liability insurance policies,
are written on a claims made basis and
these policies have aggregate limits,
unlike general liability policies which
are written on an occurrence basis, and
have an each and every claim limit as
stated under the policy. Insurers are
therefore only able to comply with
providing “Notice of Material Change or
Alteration...” under general liability
policies.

Regarding the provision of waivers of
subrogation under professional liability
insurance policies, we can also confirm
that no Canadian insurer will waive its
rights of subrogation against any other
party. Under certain circumstances
certain American insurers will do this,
due to the format of their wordings,
which are very different to Canadian
wordings. Insurers can provide this
request by your client, under general
liability policy wordings.

No Canadian professional liability
insurer will add an owner or your client
as an “additional Named Insured” under
a professional liability insurance policy.
As previously stated, professional
liability insurance policies are written on
a claims made basis, and the policy
coverage is triggered when the owner,
makes a verbal or written allegation or
makes an actual claim against the named
insured. If the owner was to be named
as an additional named insured under the
policy, the owner would technically be
suing itself. This again, is not a problem
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under  general insurance

wordings.

liability

5. Another area that we find needs to be
checked, IS the proposed
“Indemnification Clause”. We have to
stress at this point that we can not
provide any legal opinions as we are not
qualified to do so. We do suggest you
have your proposed contract reviewed
by your legal council, and have them
review what you are being asked to
indemnify your client against. Are you
being asked to pay for his/her legal costs
in any suit they may bring against you?
If so, be advised that your insurance
policies will not cover that. Are you
being asked to indemnify the client from
“any and all claims” from howsoever it
may arise? All insurance policies have
exclusions, check to see that they do not
conflict. If you have any doubts, we at
Jardine Lloyd Thompson do provide a
free contract review service. We will
review your contract and advise on how
it may impact on the insurance policies
that you have in place.

In conclusion, we can advise that we are not
aware of any insurer that will modify their
wording to accomplish the Ministry of
Defence’s, or for that matter, any other
Ministry’s request. We have consistently
seen these sought of requests from the
Ministry of Transportation and Highways in
B.C., Ministry of Health and Environment
and from various cities and municipalities,
and these departments need to be educated.
We would be happy to discuss this further
with your clients/owners should you request
us to do so.

By: Roger A.H. Brett
Jardine Lloyd Thompson Canada Inc.

For contact information please see
Section 6.2.
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NB: The information contained herein is believed to
be accurate, but individual circumstances, local
business and insurance practice and the Law can vary
extensively and Jardine Lloyd Thompson and its
associated and subsidiary companies are not
responsible for any errors and omissions or any loss
or damage arising from the use of this information. In
the event of situations such as are described in this
article, the reader should seek legal counsel and
specific advice from Jardine Lloyd Thompson or
your Insurance Broker.
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